MIC Summary - Ethanol Blended Fuels (2/23/06)
Significant aspects of Minnesota Statute (S 4), enacted on 05/10/2005,
to increase the minimum ethanol content for gasoline sold in the state.\

 
1. On and after August 30, 2013 all gasoline sold or offered for sale in Minnesota must contain at least 20% denatured ethanol by volume.  A blend of not less than 18.4% and not more than 20% as determined by an EPA or ASTM standard method of analysis of alcohol content, will be construed as in compliance.  (Sec. 2. Subd. 1a.)
·  No fuel shall be deemed defective if formulated in accordance with the forgoing.
· This requirement will expire on December 31, 2010 if, by that date, Federal approval has not been granted for the use of E-20 gasoline.  
· The EPA's failure to act on an application shall not be deemed approval of the use of E-20, or a waiver under section 211(f)(4) of the CAA.  (Emphasis added.) Note discussion at page 3.
 
2.
By December 31, 2015, the “Petroleum Replacement Goal” is that at least 20% of the “liquid fuel” sold in the state be derived from renewable sources.  (Sec. 3. Subd. 1.)
 
3.
Beginning in 2005 and continuing through 2015 the Commissioners of Agriculture and Commerce, in consultation with the Pollution Control Agency, shall identify and implement activities necessary to promote the widespread use of renewable liquid fuels in the state.  Commissioners shall work with renewable fuels industry, petroleum retailers, refiners, automakers, small engine manufacturers and others to develop annual recommendations for “administrative and legislative action.”  (Emphasis added.)  Activities include but not limited to:


· Incentives for retailers to install dispensing equipment;
· Obtaining Federal approval;
·  Ensuring motor vehicles and small engine equipment have access to adequate 

 supply of fuel and;
· Maintaining affordable retail price.
 
4.
“Report on E-20 Fuel.”   A review will be conducted by the commissioners of Agriculture, Employment and Economic Development, and Pollution Control of the information and data collected in the evaluation of a federal waiver request for E-20 to include effects on ethanol industry and consumers.  The findings of the review shall be reported to the legislature by Jan. 15, 2009.  (Sec. 4.)
5.     “Small Engine Report”.  The commissioners of Commerce and Agriculture shall solicit 


information from experts and stakeholders, which may include the U.S. CPSC, to review 

scientific studies on the use of E-20 in motorcycles, outboards, snowmobiles, lawn and garden and other small SI engines and:
· Assess the availability of unblended fuel for exempt uses;
· Make recommendations for addressing those areas in which unblended gasoline is not readily available to consumers;
· Make recommendations for notifying consumers of the availability of unblended fuel and the appropriate use of E-20 in small SI engines found in motorcycles, etc. and;
· Report findings by Jan. 15, 2008.  (Sec. 5.)
 
Comment on the process and status
 
· The Renewable Fuels Association (RFA) has been engaged by the state of Minnesota to research and develop the background data, which MN/RFA will use in support of the petition to the EPA for a fuel waiver allowing the use of E-20. RFA has in turn contracted with Jewitt and Associates for assistance in coordinating the research.
 
· The RFA also has contracted with the Automotive Engineering Technology Department of Minnesota State University of Mankato to do preliminary testing on automobiles for drivability and other aspects of performance.  
The RFA states that "it is recognized and understood the myriad of small engine and marine engine issues which must eventually be addressed and researched as well.  It is the decision of the Renewable Fuels Association to focus initially on that segment which would utilize the greater volume of fuel, i.e., light duty vehicles.  Should serious problems arise in  automotive related testing, it would then be questionable to proceed with E 20 research associated with small engine and marine engines.  However, the Renewable Fuels Association does support development of preliminary plans for research associated with small engines and marine engines contingent upon results of E20/ Automotive research.

· EPA Director Oge, in an earlier meeting with representatives from OPEI, marine, motorcycle, snowmobile and auto interests, expressly stated that since E-20 would be considered a “new fuel”, any waiver request would have to consider the effect of E-20 on both on-highway and off-road vehicles.  This would seem to require MN/RFA to conduct significant testing on a large universe of product that will be complex, time consuming and costly beyond what is presently contemplated and in our view absolutely essential to validate any waiver request.  (Aug. 31, 2005)
 
· Ms. Oge also indicated that the agency would not be conducting its own testing on E-20 as resources are not available and there is no mandate to do so.  The EPA will make its decision based on an evaluation of the data submitted in support of the waiver and presumably on data presented in opposition as well.
 
· It will be important that our industry be able to produce data that demonstrates what effects E-20 has on our products if we intend to influence the outcome of the waiver petition.  In this regard, OE Tech committee representatives should meet with principals from the Minnesota Pollution Control Agency, and whomever they would include, to reinforce our strong interest in how they are proceeding to implement the ethanol legislation and the testing protocols RFA is going to pursue, concerning our products.  Should we decide to do our own testing, this may be useful in determining how to structure our testing which should probably get underway shortly and a time line.  (Contacts would be, Ms. Ann Seha, Assistant Commissioner, Minnesota Pollution Control Agency and David Thornton, Air Policy Manager).
 
· It seems reasonable to assume that, at the end point, RFA will assert in its waiver request that test data revealed E-20 produced no significant adverse effects on product functionality or emissions.
 

· It then becomes incumbent upon the EPA to grant the waiver request based on the supporting data if it sufficiently demonstrates that the “fuel” would not cause or contribute to a failure of any emission control device or system to achieve compliance with emissions standards to which it has been certified, or to deny the request based on a determination by the Agency that the data submitted is not sufficient or credible in this regard. 
 
· To determine whether a waiver application demonstrates that the proposed fuel meets the above criteria the Agency reviews all material in the public docket including the data submitted with the application and analyzes it to determine the fuel’s emission effects.  The analysis focuses on exhaust and evaporative emissions, materials compatibility and drivability.  The data is evaluated under appropriate statistical methods.
 
· Also, reasonable theoretical judgments may be used as an alternative to direct testing of vehicles, however, the theory needs to be supported by confirmatory testing.  The theory and confirmatory testing may then form a basis for the Administrator to make a judgment.
 
· If the Administrator has not acted to either grant or deny an application within 180 days of receipt of the application, the CAA provides that the waiver shall be treated as granted.  Note: Although the MN statute states that “The EPA's failure to act on an application shall not be deemed approval of the use of E-20, or a waiver under section 211(f)(4) of the CAA”, I don’t believe it would have any effect on the outcome or applicability of Federal action.  Under the CAA, a waiver application is treated as granted if the EPA fails to act, whether MN deems it so or not. (Emphasis added)
 
· Given the statement that the EPA would view E-20 as a “new fuel” and that a waiver request would not be considered a minor issue, it unlikely that the Agency would not act.  Accordingly, an increase in the ethanol blend from 10 to 20% would likely be considered a “major action” that would require the EPA to go to rule-making, although this was not the case in granting the waiver to increase the MTBE blend from 10 to 15%.  In the case of the MTBE waiver requested by Sun Refining, the EPA determined that its action did not rise to level of a major rule and therefore, did not require it to issue a NPRM.  The Agency published the conditional granting of the waiver request in the Federal Register as a Notice of Action.  This action then was only subject to appeal by filing a petition for review with the U. S. Court of Appeals.
 
· For these purposes, a discussion of the CAA “Third Vehicle” prohibition on the MN 20% ethanol mandate is note included in this summary, as this matter was well covered by Sierra Research in its Oct. 10, 2005 memo. 
 
 
The current “cause celebre” is renewable fuels, bio-fuel, E-85, flex-fuel vehicles, etc.  The issue is popular given our energy situation and easy to advocate or support.  Diverse interests have weighed in, witness the President’s recent ethanol pronouncement and the UAW saying flex-fuel is the way to save the domestic auto industry.  Also, Congressman Ed Markey (D-Mass.) has introduced legislation, H.R. 4673, to require that new automobiles be dual-fueled (E-85).
 
 

 
Actions and Timeline
 
The RFA/MN submits the application for a waiver, under section 211 (f)(4) of the Clean Air Act, to the EPA Administrator.
 
The application and relevant documents internally will go to the Director, Transportation and Air Quality, (Margo T. Oge) for management oversight and end up with the Fuels Program Support Group, (David Kortum) and others for staffing.
 
The Agency will publish a notice in the Federal Register acknowledging receipt of the application and request comment.  The time allowed for comment would be set by EPA and could be much shorter than 180 days.  Concurrently, a docket is established where all comments and documents will be placed for public access. 
 
Within the 180-day period window the Administrator could grant, deny or not act on the application.  I believe the Administrator could also, within the 180-day period, determine the matter is sufficiently important and complex that it would be appropriate for the decision to be subject to rulemaking and issue an NPRM.  
 
 
 
 
 
